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~Dear-Mrv~Bayne: .= -

L3N

Pursuant ‘to 49 U.S.C. § 11303 and the CommisSion's":
rules and regulations thereunder, as amended, I enclose
herewith on behalf of Grand Trunk Western Railroad Company,
for filing and recordatlon counterparts of the following
documents. : , i

(a) Conditional Sale Agreement dated as of
1985, between The Connecticut Bank and Trust
National Association, as Trustee, and Portec,
and

1.
March 15,
Company,
Inc., as Builder;

: (b) Agreement and Assignment dated as of -
March 15, 1985, between Portec, Inc.,.as Builder,
La Salle National Bank, as Agent.

and

2. (a) Lease of Railroad Equipment dated as of
March 15, 1985, between Grand Trunk Western Railroad
Company, as Lessee, and The Connecticut Bank and Trust
Company, National Association, as Trustee; and



(b) Assignment of Lease and Agreement dated
as of March 15, 1985, between The Connecticut Bank and
Trust Company, National Association, as Trustee, and
La Salle National Bank, as Agent.

The names and addresses of the parties to the
aforementioned agreements are as follows:

1, Agent:

L.a Salle National Bank
135 South LaSalle Street
Chicago, Illinois 60690

2. Trustee-~-Lessor:

The Connecticut Bank and

Trust Company, National Association
One Constitution Plaza

Hartford, Connecticut 06115

3. Builder-Vendor:

Portec, Inc.
1800 Century Boulevard
Atlanta, Georgia 30345

4. Lessee:

Grand Trunk Western Railroad Company
131 West Lafayette Boulevard
Detroit, Michigan 48226

Please file and record the documents referred to
in this letter and index them under the names of the Agent,
the Trustee-Lessor, the Builder-Vendor and the Lessee.

The equipment covered by the aforementioned
documents consist of the following:

136 tri-level enclosed auto racks bearing the
Lessee's identification numbers GTW85100-85235, both
inclusive, and 50 bi-level enclosed auto racks bearing the
Lessee's identification numbers GTW 85000-85049, both



inclusive, and also bearing the legend "Ownership Subject to
~a Security Agreement Filed with The Interstate Commerce
Commission".

There is also enclosed a check for $20 payable to
the Interstate Commerce Commission, representing the fee for
recording the Conditional Sale Agreement and related Agree-
ment and Assignment (together constituting one document),
and the Lease of Railroad Equipment and related Assignment
of Lease and Agreement (together constituting one document).

Please stamp all counterparts of the enclosed
documents with your official recording stamp. You will wish
to retain one copy of the instruments for your files. It is
requested that the remaining counterparts be delivered to
the bearer of this letter.

Very truly yours,

) awrgua V. Gaocorui-

Laurance V. Goodrich
as Agent for

Grand Trunk Western
Railroad Company

James H. Bayne, Secretary,
Interstate Commerce Commission,
Washington, D. C. 20423

Encls.
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Dated as of March 15, 1985
Between .

THE CONNECTICUT BANK AND TRUST COMPANY,
NATIONAL ASSOCIATION,
not in its individual capacity but solely as
Trustee under the Trust Agreement
. ., dated as of the date hereof with
PacifiCorp Finance, Inc.

andé

PORTEC, INC.

12-3/4% Conditional Sale Indebted-
ness Due July 2, 1995

[Covering 186 Enclosed Auto Racks]
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CONDITIONAL SALE AGREEMENT dated as of
March 15, 1985, between THE CONNECTICUT BANK
AND TRUST COMPANY, NATIONAL ASSOCIATION, a
national banking association, acting not in
its individual capacity but solely as trustee
("Trustee") under the Trust Agreement dated
as of the date hereof ("Trust Agreement")
with PACIFICORP FINANCE, INC., a Delaware
corporation ("Owner"), and PORTEC, INC., a
Delaware corporation ("Vendor" or "Builder"
as more particularly set forth in Article 1
hereof).

The Builder agrees to construct, sell and deliver
and the Trustee agrees to purchase, the railroad equipment
described in Annex B hereto ("Equipment").

: The Trustee is entering into a Lease of Railroad
Equipment with GRAND TRUNK WESTERN RAILROAD COMPANY ("Les-
see") substantially in the férm of Annex C hereto ("Lease').

LA SALLE NATIONAL BANK ("Agent") is acting as
agent for an institutional investor (together with any
assignees, "Investors") pursuant to a Participation Agree-
ment dated as of the date hereof ("Participation Agreement")
among the Lessee, the Agent, the Owner, Grand Trunk Corpora-
tion ("Guarantor"), the Trustee and the Investor.

In consideration of the agreements hereinafter set
forth, the parties hereto hereby agree as follows:

ARTICLE 1. ASSIGNMENT; DEFINITIONS

_ 1.1. Contemplated Sources of Purchase Price;
Assignment. The parties hereto contemplate that the Trustee
will furnish 32.326834% of the Purchase Price (as defined in
Section 4.1 hereof) of the Equipment and that an amount
equal to the balance of such Purchase Price shall be paid to
the Builder by the Agent pursuant to an Agreement and
Assignment dated as of the date hereof ("CSA Assignment")
between the Builder and the Agent.

1.2. Lease Assignment. As security for the
payment and performance of all the Trustee's obligations
hereunder, the Trustee will assign to the Agent certain
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of the rights and interests of the Trustee in and to the
Lease pursuant to an Assignment of Lease and Agreement
substantially in the form of Annex D hereto ("Lease Assign-
ment"), and the Lessee shall acknowledge and consent thereto
pursuant to a Consent and Agreement substantially in the
form attached to the Lease Assignment ("Consent").

1.3. Meaning of "Vendor" and "Builder". The term
"Vendor", whenever used in this Agreement, means, before any
assignment of their rights hereunder, the party hereto which
has manufactured the Equipment and any successor or succes-
sors for the time being to its manufacturing properties and
business, and, after any such assignment, both any assignee
or assignees for the time being of such particular assigned
rights as regards such rights, and also any assignor as
regards any rights hereunder that are retained or excluded
from any assignment; and the term "Builder", whenever used
in this Agreement, means, both before and after any such
assignment, the Builder and any successor or successors for
the time being to its manufacturing properties and business.

ARTICLE 2. CONSTRUCTION AND SALE

Pursuant to this Agreement, the Builder shall
construct the Equipment at its plant described in Annex B
hereto (such Equipment with respect to the Builder being
hereinafter sometimes called "its Equipment"), and the
Builder will sell to the Trustee, and the Trustee will
purchase from the Builder and pay for (as hereinafter
provided), the Builder's Equipment, each unit of which shall
be constructed in accordance with the specifications
referred to in Annex B hereto and in accordance with such
modifications thereof as may be agreed upon in writing
between the Builder and the Lessee (which specifications and
modifications, if any, are hereinafter called the "Specifi-
" cations"). The design, quality and component parts of each
unit of the Equipment shall conform, on the date of com-
pletion of manufacture thereof, to all Department of Trans-
portation and Interstate Commerce Commission requirements
and specifications and to all standards, if any, recommended:
by the Association of American Railroads reasonably inter-
preted as then being applicable to each such unit of Equip-
ment, and each such unit will be new railroad equipment when
delivered.
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ARTICLE 3. INSPECTION AND DELIVERY

3.1. Place of Delivery. The Builder will deliver
the units of its Equipment to the Lessee at the place or
places specified in Annex B hereto (or if Annex B does not
specify a place or places, at the place or places designated
from time to time by the Lessee), freight charges and
storage charges, if any, prepaid, in accordance with the
delivery schedule set forth in Annex B hereto; provided,
however, that the Builder shall not have any obligation to
deliver any unit of Equipment hereunder subsequent to the
commencement of any proceedings specified in clause (c¢) or
(d) of Section 16.1 hereof or subsequent to the occurrence
of any event of default as described in Section 16.1 hereof
or of any event which with the giving of notice or lapse of
time or both would constitute such an event of default. The
Builder agrees not to deliver any unit of Equipment hereun-
der following receipt of written notice from the Trustee or
the Agent of the commencement of any such proceedings or the
occurrence of any such event, as aforesaid.

3.2. Force Majeure. The obligations of the
Builder as to time of delivery are subject to delays result-
ing from causes beyond the Builder's reasonable control,
including but not limited to acts of God, acts of government
such as embargoes, priorities and allocations, war or war
conditions, riots or civil commotion, sabotage, strikes,
differences with workmen, accidents, fires, floods, explos-
ions, damage to plant, equipment or facilities, delays in
receiving necessary materials or delays of carriers or
subcontractors.

3.3. Exclusion of Equipment. Notwithstanding the
provisions of Section 3.2 hereof, any unit of Equipment not
delivered to and accepted by the Lessee under § 2 of the
Lease on or before June 30, 1985, shall be excluded from
this Agreement, and the Trustee shall be relieved of its
obligations hereunder to purchase and pay for such Equip-
ment. If any unit of Equipment shall be so excluded, the
parties hereto shall execute an agreement supplemental
hereto limiting this Agreement to the units of Equipment not
so excluded herefrom. In the event of any such exclusion of
any unit of Equipment herefrom pursuant to the foregoing
provisions or pursuant to Section 4.1 hereof, or in the
event the Trustee is relieved of its obligations hereunder
to accept or pay for any or all units of Equipment in
accordance with the terms and conditions hereof for any
reason whatsoever, the Trustee will transfer and assign to
the Builder all the right, title and interest of the Trustee




in and to the units so excluded and the Lessee will purchase
such unit in accordance with the Purchase Order (as defined
in Section 1.3 of the Participation Agreement).

3.4. Inspection. By § 2 of the Lease and by this
Section 3.4, the Trustee hereby appoints the Lessee its
agent to inspect and accept delivery of the Equipment.
Acceptance of any unit of Equipment by the Lessee (or its
employees or agents) pursuant to § 2 of the Lease shall be
deemed to be acceptance of such unit hereunder by the
Trustee. During construction, the Equipment shall be
subject to inspection and approval by employees of the
Lessee, and the Builder shall grant to such inspectors
reasonable access to the plant at which the units of Equip-
ment are being constructed in accordance with the standard
safety and insurance regulations of the Builder.

Until the Builder receives notice from the Agent
and the Trustee that the respective conditions contained in
Article VIII and IX of the Participation Agreement have been
met, each completed unit of Equipment shall be presented to
the authorized inspector of the Lessee for inspection at the
place specified for delivery of such unit, and if such unit
conforms to the specifications, requirements and standards
applicable thereto, such authorized inspector shall execute
and deliver to the Builder an acceptance stating that such
unit has been inspected and accepted on behalf of the Lessee
pursuant to the Purchase Order.

Upon reCeipt of such notice that the conditions
contained in Article VIII and IX of the Participation
Agreement have been met, the Lessee's authorized inspector
shall execute and deliver to the Builder and the Trustee a
certificate of acceptance ("Certificate of Acceptance")
stating that each unit which was previously accepted by it
pursuant to the Purchase Order has been accepted on behalf
of the Trustee hereunder and the Lessee under § 2 of the
Lease and is marked in accordance with Article 10 hereof.
Thereafter prior to delivery of any additional units of
Equipment each such unit of Equipment shall be presented to
an authorized inspector of the Trustee for inspection at the
place specified for delivery of such unit, and if such unit
conforms to the Specifications, requirements and standards
applicable thereto, such authorized inspector shall execute
and deliver to the Builder a Certificate of Acceptance
stating that such unit has been inspected and accepted on
behalf of the Trustee hereunder and the Lessee under § 2 of
the Lease and is marked in accordance with Article 10
hereof; provided, however, that the Builder shall not




thereby be relieved of its warranties referred to in Arti-
cles 2 and 14 hereof by virtue of any Certificate of Accep-
tance.

3.5. Responsibilities After Delivery. Upon
delivery to and acceptance of units of Equipment at the
place specified for delivery, the Builder shall have no
further responsibility for nor bear any risk of any damage
to or the destruction or loss of any such unit; provided,
however, that the Builder shall not thereby be relieved of
its warranties referred to in Articles 2 and 14 hereof.

ARTICLE 4. -PURCHASE PRICE AND PAYMENT

4.1. Meaning of "Purchase Price"; Exclusion of
Units. The base price or prices per unit of Equipment to be
paid by the Trustee are set forth in Annex B hereto. Such
base price or prices are subject to such increase or
decrease as may be agreed to by the Builder, the Trustee and
the Lessee. The term "Purchase Price" as used herein shall
mean the base price or prices per unit as so increased by
freight charges to the Lessee's designated location of
delivery (which charges are to be prepaid by the Builder)
and/or price escalation or decreased as set forth in the
invoice or invoices of the Builder (the "Invoice") delivered
to the Trustee and the Owner and, if the Purchase Price is
other than the base price or prices set forth in said
Annex B, the Invoice shall be accompanied by or have
endorsed thereon the agreement or approval of the Lessee.
If on any Closing Date (as defined in Section 4.2 hereof)
the aggregate Purchase Price of Equipment for which settle-
ment has theretofore been and is then being made would, but
for the provisions of this sentence, exceed the Maximum
Purchase Price specified in Item 5 of Annex A hereto (or
such higher amount as to which the Owner, the Agent and the
Lessee may have agreed prior to the delivery to the Trustee
of the Equipment being settled for on such Closing Date),
the Builder (and any assignee of the Builder) and the
Trustee will enter into an agreement excluding from this
Agreement such unit or units of Equipment then proposed to
be settled for and specified by the Trustee and the Lessee,
as will, after giving effect to such exclusion, reduce such
aggregate Purchase Price to not more than said Maximum
Purchase Price (or such higher amount as aforesaid) and the
Trustee shall have no further obligation or liability in
respect of units so excluded.




4.2. Settlement and Closing Dates. The Egquipment
shall be settled for in such number of groups of units of
Equipment delivered to and accepted by the Trustee as is
provided in Item 2 of Annex A hereto. The term "Closing
Date" with respect to any group of units shall be such date
as is specified by the Builder in accordance with Item 2 of
Annex A hereto by six business days' written notice thereof
with the concurrence of the Owner, the Agent and the Lessee,
but in no event shall such Closing Date be later than
June 30, 1985. Such notice shall specify the aggregate
Purchase Price of the Equipment to be settled for and a copy
thereof shall be sent by the Lessee to the Agent, the
Trustee and the Owner. The place of each closing shall be
determined by mutual agreement among the parties hereto. At
least five business days prior to any Closing Date, the
Builder shall present the Invoice to the Trustee and the
Lessee for the Equipment to be settled for. The term
"business day" as used herein means any calendar day,
excluding Saturdays, Sundays and any other day on which
banking institutions in Chicago, Illinois, Hartford, Connec-
ticut, Detroit, Michigan or New York, New York, are autho-
rized or obligated to remain closed.

4.3. Indebtedness of Trustee to Vendor. Subject
to the terms of this Agreement, the satisfaction of the
conditions set forth in the Participation Agreement and
receipt by the Trustee of executed counterparts of the items
to be delivered to the Agent pursuant to Section 4 of the
CSA Assignment, the Trustee hereby acknowledges itself to be
indebted to the Vendor in the amount of the aggregate
Purchase Price of the Equipment. to be settled for and hereby
promises to pay the same in immediately available funds to

the Vendor at such place as the Vendor may designate, as
follows:

(a) on each Closing Date, an amount equal to
32.326834% of the 'aggregate Purchase Price of the
Equipment for which settlement is being made; and

(b) in 20 semiannual installments, as hereinafter
provided, an amount equal to the aggregate Purchase
Price of the Equipment for which settlement is being
made less the aggregate amount paid or payable with
respect thereto pursuant to subsection (a) of this
Section (said portion of the aggregate Purchase Price
payable in installments called "CSA Indebtedness").

4.4. CSA Indebtedness; Payment Dates; Interest.
The installments of the CSA Indebtedness shall be payable




semiannually on January 2 and July 2 in each year, commenc-
ing on January 2, 1986, and ending on July 2, 1995 (each
such date being herein called a "Payment Date"). If any
Payment Date is not a business day, the payment shall be
payable on the next succeeding business day.

The unpaid balance of the CSA Indebtedness shall
bear interest from the Closing Date in respect of which such
indebtedness was incurred at a rate of interest per annum
equal to 12-3/4%. Interest on the unpaid balance of the CSA
Indebtedness shall be payable in arrears to the extent
accrued on July 2, 1985, and each Payment Date. The amount
of principal of the CSA Indebtedness payable on each Payment
Date shall be calculated to be substantially in proportion
to the amount and allocation of principal on such Payment
Date set forth in Schedule I hereto (subject to the pro-
visions of Article 7 hereof) and the aggregate of such
installments of principal shall completely amortize the CSA
Indebtedness at maturity. The Trustee will furnish to the
Vendor and the Lessee a schedule showing the amount of
principal payable on each Payment Date promptly after the
last Closing Date, in such number of counterparts as shall
be requested by the Vendor.

4.5. Calculation of Interest. Interest under
this Agreement shall be calculated on the basis of a 360-day
year of twelve 30~day months, except that interest payable
on July 2, 1985, shall be calculated on an actual elapsed
day, 365-day year, basis.

4.6. Penalty Interest. The Trustee will pay
interest at the rate of 13-3/4% per annum, to the extent
legally enforceable, ("Penalty Rate"), upon all amounts
remaining unpaid after the same shall have become due and
payable pursuant to the terms hereof.

4.7. Currency of Payment. All payments provided
for in this Agreement shall be made by bank wire transfer of
Federal funds in such coin or currency of the United States
as at the time of payment shall be legal tender for the
payment of public and private debts. Except as provided in
Article 7 hereof, the Trustee shall not have the privilege
of prepaying any portion of the CSA Indebtedness prior to,
the date on which it becomes due.

4.8. Liability of Trustee Limited to "Income and
Proceeds from Equipment”. Notwithstanding any other pro-
vision of this Agreement (including but not limited to any
provision of Articles 16 and 17 hereof, except as set forth




in this Section 4.8), but not limiting the effect of Arti-
cle 22 hereof, the liability of the Trustee or any assignee
of the Trustee for any and all payments to be made by it
under this Agreement, with the exception only of the pay-
ments to be made pursuant to Section 4.3(a) hereof (which
shall be made by the Trustee solely from funds provided to
the Trustee by the Owner for the purpose of enabling the
Trustee to make such payments) and the proviso to Sec-
"tion 13.3 hereof, shall not exceed an amount egqual to and
shall be payable only out of the "income and proceeds from
the Equipment", and such payments shall be made by the
Trustee only to the extent that the Trustee or any assignee
of the Trustee shall have actually received sufficient
"income and proceeds from the Equipment" to make such
payments. Except as provided in the preceding sentence, the
Trustee shall have no liability to make any payments under
this Agreement whatsoever except from the "income and
proceeds from -the Equipment" to the extent actually received
by the Trustee or any assignee of the Trustee. As used
herein the term "income and proceeds from the Equipment"
shall mean: !

(i) if one of the events of default specified in
Section 16.1 hereof shall have occurred and while it
shall be continuing, so much of the following amounts
as are indefeasibly received by the Trustee or any
assignee of the Trustee at any time after any such
event and during the continuance thereof: (a) all
amounts of rental and amounts in respect of Casualty
Occurrences (as defined in § 7 of the Lease) paid for
or with respect to the Equipment pursuant to the Lease
and any and all other payments received under § 13 or
any other provision of the Lease (except any Excepted
Payments (as defined in the Lease Assignment)) and
(b) any and all payments or proceeds received for or
with respect to the Equipment as the result of the
sale, lease or other disposition thereof, after deduct-
ing all costs and expenses of such sale, lease or other
disposition; and

(ii) at any other time only that portion of the
amounts referred to in clauses (a) and (b) of sub-
section (i) above as are indefeasibly received by the
Trustee or any assignee of the Trustee and as.shall
equal the portion of the CSA Indebtedness (including
prepayments thereof required in respect of Casualty
Occurrences) and/or interest thereon due and payable on
the date such amounts were required to be paid pursuant




to the Lease or as shall equal any other payments then
due and payable under this Agreement;

it being understood that "income and proceeds from the
Equipment"” shall in no event include amounts referred to in
the foregoing clauses (a) and (b) which were received by the
Trustee or any assignee of the Trustee prior to the exis-
tence of such an event of default which exceeded the amounts
required to discharge that portion of the CSA Indebtedness
(including prepayments thereof required in respect of
Casualty Occurrences) and/or interest thereon due and
payable on the date on which amounts with respect thereto
received by the Trustee or any assignee of the Trustee were
required to be paid to it pursuant to the Lease or which
exceeded any other payments due and payable under this
Agreement at the time such amounts were payable under the
Lease. Nothing contained herein limiting the liability of
the Trustee shall derogate from the right of the Vendor to
proceed against the Equipment as provided for herein for the
full unpaid Purchase Price of the Equipment and interest
thereon and all other payments and obligations hereunder.
Notwithstanding anything to the contrary contained in
Article 16 or 17 hereof, the Vendor agrees that in the event
it shall obtain a judgment against the Trustee for an amount
in excess of the amounts payable by the Trustee pursuant to
the limitations set forth in this Section, it will, accord--
ingly, limit its execution of such judgment to amounts
payable pursuant to the limitations set forth in this
Section.

ARTICLE 5. SECURITY INTEREST IN EQUIPMENT

5.1. Vendor To Retain Security Interest; Acces-
sions Are Part of Equipment. The Vendor hereby retains a
security interest in the Equipment until the Trustee shall
have made all its payments under this Agreement and shall
have kept and performed all its agreements herein contained,
notwithstanding any provision of this Agreement limiting the
liability of the Trustee and notwithstanding the delivery of
.the Equipment to and the possession and use thereof by the
Trustee and the Lessee as provided in this Agreement and the
Lease. Any and all parts installed on and additions and
replacements made to any unit of Equipment (i) which are not
readily removable without causing material damage to such
unit, (ii) the cost of which is included in the Purchase
Price of such unit, (iii) in the course of ordinary mainte-
nance of the Units, or (iv) which are required for the
operation or use of such unit in railroad interchange by the




Applicable Laws (as defined in § 10.1 of the Lease) shall.
constitute accessions to the Equipment and shall be subject
to all the terms and conditions of this Agreement and
included in the term "Equipment" as used herein.

5.2. Obligations Upon Payment of CSA Indebted-
ness. Except as otherwise specifically provided in Arti-
cle 7 hereof, when and only when the Vendor shall have been
paid the full indebtedness in respect of the Purchase Price
of the Equipment, together with interest and all other
payments as herein provided, absolute right to the pos-
session of, title to and property in the Equipment shall
pass to and vest in the Trustee without further transfer or
action on the part of the Vendor, except that the Vendor, if
requested by the Trustee at that time, will (a) execute an
instrument releasing its security interest in the Equipment
and transferring such interest to the Trustee or upon its
order, free of all liens, security interests and other
encumbrances created or retained hereby or otherwise created
by the Vendor and deliver such instrument to the Trustee at
its address referred to in Article 21 hereof, (b) execute
and deliver at the same place, for filing in all necessary
public offices, such instrument or instruments in writing as
may be necessary or appropriate in order then to make clear
upon the public records the title of the Trustee to the
Equipment and (c¢) pay to the Trustee any money paid to the
Vendor pursuant to Article 7 hereof and not theretofore
applied as provided therein. The Trustee hereby waives and
releases any and all rights existing or that may be acquired
in or to the payment of any penalty, forfeit or damages for
failure to execute and deliver such instrument or instru-
ments or to file any certificate of payment in compliance
with any law or statute requiring the filing of the.same,
except for failure to execute and deliver such instrument or
instruments or to file such certificate within a reasonable
time after written demand by the Trustee.

ARTICLE 6. TAXES

6.1. General Tax Indemnification. Whether or not
any of the transactions contemplated hereby are consummated,
the Trustee agrees to pay and to indemnify and hold the
Vendor harmless from all Taxes (as defined in § 6 of the
Lease) for which indemnification is required under the
Lease; excluding, however, (i) Taxes on or measured by net
income based upon the Vendor's receipt of payments provided
for herein (other than payments due the Vendor under this
Article 6 except those for which the Vendor is entitled to a




corresponding deduction in the calculation of its net
income) and franchise and value added taxes which are in
lieu of such net income taxes; and (ii) any Taxes imposed on
or measured by any fees or compensation received by the
Vendor; provided, however, that the Trustee shall not be
required to pay any Taxes during the period it may be
contesting the same in the manner provided in Section 6.2
hereof.

6.2. Claims; Contests; Refunds. If claim is made
against the Vendor for any Taxes indemnified against under
this Article 6, the Vendor shall promptly notify the
Trustee. If reasonably requested by the Trustee in writing,
the Vendor shall, upon receipt of any indemnity satisfactory
to it for all costs, expenses, losses, legal and accoun-
tants' fees and disbursements, penalties, fines, additions
to tax and interest, and at the expense of the Trustee,
contest in good faith the wvalidity, applicability or  amount
of such Taxes by (a) resisting payment thereof if possible,
(b) not paying the same except under protest, if protest is
necessary and proper, and (c) i1f payment is made, using
reasonable efforts to obtain a refund thereof in appropriate
administrative or judicial proceedings or both. The Trustee
may also contest, at its own expense, the validity, appli-
cability or amount of such Taxes in the name of the Vendor;
provided that no proceeding or action relating to such
contest shall be commenced (nor shall any pleading, motion,
brief or other paper be submitted or filed in the name of
the Vendor in any such proceeding or action) without the
prior written consent of the Vendor, which consent shall not
be unreasonably withheld. If the Vendor shall obtain a
refund of all or any part of such Taxes previously reim-
bursed by the Trustee in connection with any such contest or
an amount representing interest thereon, the Vendor shall
pay the Trustee the amount of such refund or interest net of
expenses; provided, however, that no event of default set
forth in Section 16.1 hereof and no event which with notice
or lapse of time or both would constitute such an event of
default shall have occurred and be continuing.

6.3. Reports or Returns. In case any report or
return is required to be made with respect to any obligation
of the Trustee under or arising out of this Article 6, the
Trustee shall either make such report or return in such
manner as will show the interests of the Vendor in the
Equipment or shall promptly notify the Vendor of such
requirement and shall make such report or return in such
manner as shall be satisfactory to the Vendor. All costs
and expenses (including legal and accountants' fees) of




preparing any such return or report shall be borne by the
Trustee.

ARTICLE 7. MAINTENANCE AND CASUALTY OCCURRENCES

7.1. Maintenance. The Trustee shall, at its own
cost and expense, maintain and keep each unit of the Equip-
ment in good operating order and repair, ordinary wear and
tear excepted, and eligible for railroad interchange in
accordance with the Applicable Laws (as defined in § 10.1 of
the Lease) and in the same condition as other similar
equipment owned or leased by the Lessee.

. 7.2. Casualty Occurrences. In the event that any
unit of Equipment shall suffer a Casualty Occurrence (as
defined in § 7.1 of the Lease), the Trustee shall, promptly
after it shall have received notice from the Lessee or has
otherwise been informed that such unit has suffered a
Casualty Occurrence, cause the Vendor to be fully informed
in regard thereto by written notice. On the Casualty
Payment Date (as defined in § 7.1 of the Lease), the Trustee
shall, subject to the limitations contained in Section 4.8
hereof, pay to the Vendor a sum equal to the Casualty Value
(as defined in Section 7.3 hereof) of such unit suffering a
Casualty Occurrence as of such Casualty Payment Date,
together with an amount equal to accrued interest thereon
(as hereinafter provided). The Trustee shall file, or cause
to be filed, with the Vendor a certificate setting forth the
Casualty Value of such unit. Any money paid to the Vendor
pursuant to this paragraph shall be applied (after the
payment of principal and interest due on such date in
respect of CSA Indebtedness not being prepaid) to prepay,
without penalty or premium, ratably in accordance with the
‘unpaid balance of each installment, the CSA Indebtedness,
together with all interest accrued on the portion of the CSA
Indebtedness being prepaid. The Trustee shall promptly
‘cause to be furnished to the Vendor and the Lessee a revised
schedule of payments of principal and interest thereafter to
be made, in such number of counterparts as the Vendor and
the Lessee may request, calculated as provided in Sec-
tion 4.4 hereof. -

7.3. Casualty Value. The Casualty Value of each
unit of the Equipment suffering a Casualty Occurrence shall
be deemed to be that portion of the original Purchase Price
thereof referred to in Paragraph 4.3(b) hereof remaining
unpaid on the date as of which such Casualty Value shall be
determined (without giving effect to any prepayment or




prepayments theretofore made under this Article with respect
to any other unit). For the purpose of this paragraph each
payment of the Purchase Price made pursuant to Article 4
hereof shall be deemed toc be a payment with respect to each
unit of Equipment in like proportion as the original Pur-
chase Price of such unit bears to the aggregate original
Purchase Price of all the Equipment.

7.4. Obligations upon Payment of Casualty Value.
Upon payment by the Trustee to the Vendor of the Casualty
Value of any unit of the Equipment having suffered a Casu-
alty Occurrence, absolute right to the possession of, title
to and property in such unit shall pass to and vest in the
Trustee, without further transfer or action on the part of
the Vendor, except that the Vendor, if requested by the
Trustee, will execute and deliver to the Trustee, at the
expense of the Trustee, an appropriate instrument confirming
such passage to the Trustee of all the Vendor's right, title
and interest, and the release of the Vendor's security
interest, in such unit, in recordable form, in order that
the Trustee may make clear upon the public records the title
of the Trustee to such unit.

ARTICLE 8. INSURANCE; CONDEMNATION

The Trustee shall cause any insurance required by
§ 7.6 of the Lease to be maintained. 1If the Vendor shall
receive any insurance proceeds or condemnation payments in
respect of any unit suffering a Casualty Occurrence, the
Vendor shall forthwith pay such insurance proceeds or
condemnation payments to the Trustee after receipt by the
Vendor of the Casualty Value of such Unit, together with
accrued interest thereon, unless an event of default shall
have occurred and be continuing hereunder. All insurance
proceeds received by the Vendor in respect of any unit of
Equipment not suffering a Casualty Occurrence shall be
forthwith paid to the Trustee upon proof reasonably satis-
factory to the Vendor that any damage to such unit in
respect of which such proceeds were paid has been fully
repaired, provided that an event of default shall not have
occurred and be continuing.

ARTICLE 9. REPORTS AND INSPECTIONS

On or before March 31 in each year, commencing
with the year 1986, the Trustee shall cause to be furnished



"to the Vendor an accurate statement to the effect set forth
in § 8 of the Lease. The Vendor shall have the right, by
its agents, to inspect the Equipment and the Trustee's and
the Lessee's records with respect thereto at such reasonable
times as the Vendor may request during the term of this
Agreement.

ARTICLE 10. MARKING OF EQUIPMENT

The Trustee will cause each unit of Equipment to
be kept numbered and marked as provided in § 5 of the Lease.
The Trustee will not permit the identifying number of any
unit of the Equipment to be changed except in accordance
with a statement of new number or numbers to be substituted
therefor which previously shall have been filed with the
Vendor and filed by or on behalf of the Trustee in all
public offices where this Agreement shall have been filed.
Except as aforesaid, the Trustee will not allow the name of

' any person, association or corporation to be placed on any

unit of Equipment as a designation that might be interpreted
as a claim of ownership; provided, however, that the Equip-
ment may be lettered with the names or initials or other
insignia customarily used by the Lessee or its permitted
sublessees.

ARTICLE 11. COMPLIANCE WITH LAWS

During the term of this Agreement, the Trustee
will comply, and will cause every lessee or user of the.
Equipment to comply, in all respects (including without -
limitation the use, maintenance and operation of the Egquip-
ment) with all Applicable Laws (as defined in § 10 of the
‘Lease) and in the event the Applicable Laws require any
alteration, replacement or addition of or to any part on any
unit of Equipment, the Trustee will or will cause any lessee
to conform therewith at no expense to the Vendor; provided,
however, that the Trustee or any lessee may, in good faith,
contest the validity or application of any Applicable Law in
any reasonable manner which does not, in the opinion of the
Vendor, materially and adversely affect the property or
rights of the Vendor under this Agreement.

ARTICLE 12. ©POSSESSION AND USE

12.1. Possession and Use of Equipment by Trustee.
So long as an event of default shall not have occurred and




be continuing under this Agreement, the Trustee shall be
entitled to the possession of the Equipment and the use
thereof from and after delivery of the Equipment to the
Trustee, but only upon and subject to all the terms and
conditions of this Agreement.

12.2. Lease Permitted; Lease Subordinate; No
Amendment or Termination. The Trustee simultaneously is
leasing the Equipment to the Lessee as provided in the
Lease, and the rights of the Lessee and its permitted
assigns under the Lease shall be subordinated and junior in
rank to the rights of the Vendor and shall, except as
provided in §§ 4.2 and 15.2 of the Lease, be subject to the
remedies of the Vendor under this Agreement. Subject to the
proviso to the last sentence of Section 22.1 hereof, the
Lease shall not be amended in any respect (other than with
respect to Excepted Payments) or terminated (except in
accordance with its terms) without the prior written consent
of the Vendor prior to the payment in full of the CSA
Indebtedness, together with all other sums due to the Vendor
hereunder.

ARTICLE 13. PROHIBITION AGAINST LIENS

13.1. Trustee To Discharge Liens. The Trustee
will pay or discharge any and all sums claimed by any party
from, through or under the Trustee or its successors or
assigns which, if unpaid, might become a lien, charge or
security interest on or with respect to the Equipment or any
unit thereof or the Lease or the income and proceeds from
the Equipment or the Lease, and will promptly discharge any
such lien, charge or security interest which arises, but
shall not be required to pay or discharge any such claim so
long as the validity thereof shall be contested in good
faith and by appropriate legal proceedings in any reasonable
manner and the nonpayment thereof does not, in the opinion
of the Vendor, materially and adversely affect the security
interest of the Vendor in or to the Equipment, its interest
in the income and proceeds from the Equipment or otherwise
under this Agreement. Any amounts paid by the Vendor in
discharge of liens, charges or security interests upon the
Equipment or the income and proceeds from the Equipment
shall be secured by and under this Agreement.

13.2. No Breach for Certain Liens. This covenant
will not be deemed breached by reason of liens for taxes,
assessments or governmental charges or levies, in each case
not due and delinquent, or undetermined or inchoate




" materialmen's, mechanics', workmen's, repairmen's or other
like liens arising in the ordinary course of business and,
in each case, not delinqguent. ’

13.3. Article 13 Subject to Article 22 Except in
Certain Instances. The obligations of the Trustee under
this Article 13 are subject to the limitations contained in
Article 22 hereof; provided, however, that the Trustee will
pay or discharge any and all taxes, claims, liens, charges
or security interests claimed by any party from, through or
under the Trustee and, to the extent it receives funds
- sufficient for such purpose from the Owner, from, through or
under the Owner and its successors and assigns not arising
out of the transactions contemplated hereby or in other
documents mentioned herein (but, to the extent that it
receives funds sufficient for such purpose from the Owner,
including income taxes arising out of the receipt of rentals
and other payments under the Lease and any other proceeds
from the Equipment), which, if unpaid, might become a lien,
charge or security interest on or with respect to the
Equipment or the Trustee's interest in the Lease and the
- payments to be made thereunder, but the Trustee shall not be
required to pay or discharge any such tax, claim, lien,
charge or security interest so long as the validity thereof
shall be contested in good faith and by appropriate legal
proceedings in any reasonable manner and the nonpayment
thereof does not in the opinion of the Vendor materially and
adversely affect the security interest of the Vendor in the
Equipment, the Lease, its interest in the income and pro-
ceeds from the Equipment or the Lease, or otherwise under
this Agreement.

ARTICLE 14. INDEMNITIES AND WARRANTIES

14.1. Indemnification. The Trustee shall pay and
shall protect, indemnify and hold harmless the Vendor, its
successors, assigns, agents and servants ("Indemnified
Persons"), from and against any and all Indemnified Matters
(as defined in § 12 of the Lease), except that the Trustee
.shall not be liable to the Builder in respect of any Indem-
nified Matter to the extent liability in respect thereof
arises from an act or omission of the Builder or is covered
by the Builder's warranties or patent indemnities referred
to in Articles 2 and 14 hereof. The Trustee shall be
obligated under this Article 14, whether or not any Indemni-
fied Person shall also be indemnified with respect to the
same matter under any other agreement by any other person,
and the Indemnified Person seeking to enforce the indemnifi-
cation may proceed directly against the Trustee under this




Article 14 without first resorting to any such other rights
of indemnification. In case any action, suit or proceeding
is brought against any Indemnified Person in connection with
any Indemnified Matter, the Trustee may and, upon such
Indemnified Person's request, will at the Trustee's expense
resist and defend such action, suit or proceeding, or cause
the same to be resisted or defended by counsel selected by
the Trustee and approved by such Indemnified Person and, in
the event of any failure by the Trustee to do so, the
Trustee shall pay all costs and expenses (including without
limitation attorneys' fees and expenses) incurred by such
Indemnified Person in connection with such action, suit or
proceeding. In the event the Trustee is required to make
any payment under this Article 14, the Trustee shall pay
such Indemnified Person an amount which, after deduction of
all taxes required to be paid by such Indemnified Person in
respect of the receipt thereof under the laws of the United
States or of any political subdivision thereof (after giving
credit for any savings in respect of any such taxes by
reason of deductions, credits or allowances in respect of
the payment of the expense indemnified against, and of any
other such taxes as determined in the sole discretion of the
Indemnified Person), shall be equal to the amount of such
payment. The Vendor and the Trustee agree to give each
other written notice of any claim or liability hereby
indemnified against promptly upon obtaining knowledge
thereof. Upon the payment in full by the Trustee of any
indemnity as contained in this Article 14, and provided that
no event of default described in Section 16.1 hereof or
other event which with notice or lapse of time or both would
constitute such an event of default shall have occurred and
be continuing, the Trustee shall be subrogated to any right
of such Indemnified Person (except against another Indemni-
fied Person) in respect of such Indemnified Matter. Any
payments received by such Indemnified Person from the Lessee
as a result of any Indemnified Matter shall be paid over to
the Trustee to the extent necessary to reimburse the Trustee
for indemnification payments previously made by the Trustee
in respect of such Indemnified Matter.

14.2. Survival; No Subrogation. The indemnities
contained in this Article 14 shall survive the expiration or
termination of this Agreement with respect to all events,
facts, conditions or other circumstances occurring or
existing prior to 'such expiration or termination and are
expressly made for the benefit of and shall be enforceable
by any Indemnified Person. None of the indemnities in this
Article 14 shall be deemed to create any rights of subroga-
tion in any insurer or third party against the Trustee
therefor, from or under any Indemnified Person, whether
because of any claim paid or defense provided for the
benefit thereof or otherwise.
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14.3. Trustee Not Released if Equipment Damaged
or Lost. The Trustee will bear the responsibility for and
risk of any damage to or destruction or loss of each unit of
Equipment and shall not be released from its obligations
hereunder in any such event.

"14.4. Warranties and Patent Indemnities. The
agreement of the parties relating to the Builder's warran-
ties of material and workmanship and to patent indemnifica-
tion is set forth in Items 3 and 4 of Annex A hereto and
Article 2 hereof. Such warranties and covenants of patent
indemnity shall continue in full force and effect notwith-
standing the full payment of all sums due under this Agree-
ment, or the satisfactory discharge or termination of thls
Agreement in any manner whatsoever.

14.5. Warranties of the Builder. The Builder
represents and warrants to the Trustee that at the time of
delivery and acceptance of each unit of its Equipment under
this Agreement the Trustee will have good and marketable
~ title to such unit, free and clear of all claims, liens,

" security interests and other encumbrances of any nature
except only the rights of the Vendor, the Lessee and the
Trustee.

The Builder represents that it is not entering
into this Agreement or into any other transaction contem-
plated by the Participation Agreement directly or indirectly
in connection with any arrangement or understanding by it in
any way involving any employee benefit plan (other than a
governmental plan) with respect to which it or, insofar as
is known to it, any party to the Participation Agreement is
a party in interest, all within the meaning of the Employee
Retirement Income Security Act of 1974.

- The Builder hereby represents and warrants to the
Trustee and its successors and assigns that this Agreement
has been duly authorized by the Builder and lawfully exe-
cuted and delivered by it for a valid consideration and
‘that, assuming due authorization, execution and delivery by
the Trustee, this Agreement is, insofar as the Builder is
concerned, a legal, valid and binding instrument, enforce-
able against the Builder in accordance with its terms.

ARTICLE 15. ASSIGNMENTS

15.1. Assignment by Trustee. The Trustee will
not transfer the right to possession of any unit of the




Equipment (except pursuant to and to the extent permitted by
the Lease) or sell, assign, transfer or otherwise dispose of
its rights under this Agreement (except as provided in the
Trust Agreement). :

15.2. Assignment by Vendor. All or any of the
rights, remedies, benefits and advantages of the Vendor
under this Agreement, including the right to receive the
payments herein provided to be made by the Trustee, may be
assigned by the Vendor and reassigned by any assignee at any
time or from time to time. No such assignment shall subject
any assignee to or relieve the Builder from any of its
obligations of the Builder to deliver the Equipment to the
Trustee in accordance herewith or to respond to its war-
ranties and indemnities referred to in Articles 2 and 14
hereof, or obligations to the Builder contained in Arti-
cles 3, 4, 6 and 14 hereof, Annex A hereto and this Arti-
cle 15 or any other obligation which, according to its terms
or context, is intended to survive an assignment.

15.3. Notice of Assignment by Vendor. Upon any
such assignment pursuant to Section 15.2 hereof, the assig-
nor shall give written notice to the Trustee and the Lessee,
together with a copy of such assignment, and such assignee
shall, by virtue of such assignment, acquire all the assig-
nor's right, title and interest in and to the Equipment and
this Agreement, or in and to a portion thereof, as the case
may be, subject only to such reservations as may be con-
tained in such assignment. From and after the receipt by
the Trustee of the notification of any such assignment, all
payments thereafter to be made by the Trustee under this
Agreement shall, to the extent so assigned, be made to the
assignee in such manner as it may direct. The Trustee shall
have no obligation to any assignee prior to actual receipt
by the Trustee of written notice of any such assignment.

15.4. No Setoff Against CSA Indebtedness. The
Trustee recognizes that this Agreement will be assigned to
the Agent as provided in the CSA Assignment. The Trustee
expressly represents, for the purpose of assurance to any
person, firm or corporation considering the acquisition of
this Agreement or of all or any of the rights of the Vendor
hereunder, and for the purpose of inducing such acquisition,
that the rights of the Agent to the entire unpaid CSA
Indebtedness in respect of the Purchase Price of the Equip-
ment or such part thereof as may be assigned together with
interest thereon, as well as any other rights hereunder
which may be so assigned, shall not be subject to any




defense, setcff, counterclaim or recoupment whatsoever by
the Trustee arising out of any breach of any obligation of
the Builder or any other person with respect to the Equip-
ment or the manufacture, construction, delivery or warranty
thereof or with respect to any indemnity herein contained or
arising by reason of any other indebtedness or liability at
any time owing to the Trustee or the Lessee by any person.
Any and all such obligations, howsoever arising, shall be
and remain enforceable by the Trustee against and only
against the Builder.

ARTICLE 16. DEFAULTS

16.1. Events of Default; Termination of Lease;
Declaration of Default; Acceleration of CSA Indebtedness.
In the event that any one or more of the following events of
default shall occur and be continuing:

(a) the Trustee shall fail to pay or cause to be
paid in full any sum payable by the Trustee pursuant to
Section 4.3, Section 4.4 or Section 7.2 hereof when
payment thereof shall be due hereunder (irrespective of
the provisions of Article 4 or 22 hereof or any other
provision of this Agreement limiting the liability of
the Trustee) and such default shall continue for ten
days after the date such payment is due and payable; or

(b) default shall be made in the observance or
performance of any other of the conditions and agree-~
ments on the part of the Trustee (irrespective of the
provisions of Article 4 or 22 hereof or any other
provision of this Agreement limiting the liability of
the Trustee) or the Lessee contained herein or in the
Participation Agreement, the CSA Assignment, the Lease
Assignment or the Consent and such default shall
continue for 60 days after written notice from the
Vendor to the Trustee and the Lessee specifying the
default and demanding that the same be remedied; or

(c) a petition for reorganization under Title 11
of the United States Code, as now constituted or as
hereafter amended, shall be filed by or against the

. Lessee and, unless such petition shall have been
dismissed, nullified, stayed or otherwise rendered
ineffective (but then only so long as such stay shall
continue in force or such ineffectiveness shall con-
tinue), all the obligations of the Lessee under the
Lease and the Consent shall not have been and shall not




continue to be duly assumed in writing, pursuant to a
court order or decree, by a trustee or trustees
appointed (whether or not subject to ratification) in
such proceedings in such manner that such obligations
shall have the same status as expenses of adminis-
tration and obligations incurred by such trustee or
trustees within 60 days after such petition shall have
been filed and otherwise in accordance with the provi-
sions of 11 U.S.C. § 1168, or any successor provision,
as the same may hereafter be amended; or

(d) any other proceeding shall be commenced by or
against the Trustee (in its$ capacity as Trustee under
the Trust Agreement), the Owner, the Owner-Parent (as
defined in the Participation Agreement), the Lessee or
the Guarantor for any relief which includes or might
result in any modification of the obligations of the
Trustee hereunder, the Owner under the Trust Agreement
or the Lessee under the Lease or under the Consent or
the Owner-Parent under the Owner-Parent Agreement (as
defined in the Participation Agreement) under any
bankruptcy or insolvency laws or laws relating to the
relief of debtors, readjustment of indebtedness,
reorganizations, arrangements, compositions or exten-
sions (other than a law which does not permit any
readjustment of such obligations), and, unless such
proceedings shall have been dismissed, nullified,
stayed or otherwise rendered ineffective (but then only
so long as such stay shall continue in force or such
ineffectiveness shall continue), all such obligations
shall not have been and shall not continue to be duly
assumed in writing within 60 days after such proceed-
ings shall have been commenced, pursuant to a court
order or decree, by a trustee or trustees or receiver
or receivers appointed (whether or not subject to
ratification) for the Trustee, the Owner, the
Owner-Parent, the Lessee or the Guarantor, as the case
may be, or for their respective property in connection
with any such proceedings in such manner that such
obligations shall have the same status as expenses of
administration and obligations incurred by such trustee
or trustees or receiver or receivers; or

(e) any Event of Default (as defined in the Lease)
shall have occurred and be continuing under the Lease
unless the Trustee or the Owner shall have cured such
Event of Default and the corresponding event of default
hereunder within the later to occur of (1) the expira-
tion of all applicable grace periods, or (2) the tenth
business day following the giving of written notice to



the Trustee and the Owner that such Event of Default
has occurred and is continuing; provided, however, that
if more than four Events of Default or if more than two
consecutive Events of Default shall have occurred under
clause (A) of § 13.1 of the Lease which corresponds to
an event of default under Section 16.1(a) hereof, any
such Event of Default shall be an event of default
hereunder whether or not the corresponding event of
default hereunder is cured;

then at any time after the occurrence, and during the
continuance, of such an event of default the Vendor may,
upon written notice to 'the Trustee and the Lessee and upon
compliance with any legal regquirements then in force and
applicable to such action by the Vendor, declare (a "Decla-
ration of Default") the entire unpaid CSA Indebtedness,
together with the interest thereon then accrued and unpaid,
immediately due and payable, without further demand, and
thereafter the aggregate of the unpaid balance of such
indebtedness and interest shall bear interest from the date
of such Declaration of Default at the Penalty Rate to the
extent legally enforceable. In addition, if the Trustee
does not pay the entire unpaid CSA Indebtedness, together
with the interest thereon accrued and unpaid to the date of
payment within 15 days of such notice of Declaration of
Default, the Vendor may, subject to the Lessee's rights of
possession, use and assignment under §§ 4 and 15 of the
Lease, cause the term of the Lease immediately upon such
‘notice to terminate; provided, however, that such termina-
tion shall not be in derogation of or impair the rights of
"the Trustee or the Agent (under the assignment thereof), as
the case may be, to enforce compliance by the Lessee with
any of its covenants and agreements under the Lease or to
enforce any of its rights and remedies under § 13 of the
Lease (subject to the Agent's rights to repossess and sell
the Equipment as provided in this Agreement), including the
rights of the Trustee or the Agent (under the assignment
thereof), as the case may be, to sue for and recover damages
provided for in § 13 of the Lease upon the occurrence of an
Event of Default under the Lease. Upon a Declaration of
Default, subject to Article 4 hereof, the Vendor shall be
entitled to recover judgment for the entire unpaid balance
of the CSA Indebtedness so payable, with interest as afore-
said, and to collect such judgment out of any property of
the Trustee wherever situated, subject to the provisions of
Articles 4 and 22 hereof. The Trustee shall promptly notify
the Vendor, the Owner, the Lessee and the Guarantor of any
event of which it has knowledge which constituted, consti-
tutes, or with the giving of notice or lapse of time or both
would constitute an event of default under this Agreement.




16.2. Waiver of Defaults. The Vendor may, at its
election, waive any such event of default and its conse-
quences and rescind and annul any Declaration of Default or
notice of termination of the Lease by notice to the Trustee
and the Lessee in writing to that effect, and thereupon the
respective rights of the parties shall be as they would have
been if no such event of default had occurred and no Decla-
ration of Default or notice of termination of the Lease had
been made or given. Notwithstanding the provisions of this
Section, time is of the essence of this Agreement and no
such waiver, rescission or annulment shall extend to or
affect any other or subsequent default or impair any rights
or remedies consequent thereon.

ARTICLE 17. REMEDIES

17.1. Vendor May Take Possession of Equipment.
Subject to the Lessee's rights of possession, use and
assignment under §§ 4 and 15 of the Lease, at any time
during the continuance of a Declaration of Default and upon
such further notice, if any, as may be required for compli-
ance with any mandatory legal requirements then in force and
applicable to the action to be taken by the Vendor, the
Vendor may take or cause to be taken by its agent or agents
immediate possession of the Equipment or one or more of the
units thereof without liability to return to the Trustee any
sums theretofore paid and free from all claims whatsoever,
except as hereinafter in this Article 17 expressly provided,
and may remove the same from possession and use of the
Trustee, the Lessee or any other person and for such purpose
may enter upon the premises where the Equipment may be
located and may use and employ in connection with such
removal any supplies, services and aids and any available
trackage and other facilities or means of the Trustee or the
Lessee, subject to all mandatory requirements of due process
of law.

17.2. Assembling of Equipment for Vendor. In
case the Vendor shall demand possession of the Equipment
pursuant to this Agreement and shall designate a reasonable
point or points for the delivery of the Equipment, the
Trustee shall at its own expense and risk:

(a) forthwith and in the usual manner (including
without limitation giving prompt telegraphic and
written notice to the Association of American Railroads
and all railroads to which any rolling stock to which
any Units are attached have been interchanged or which



may have possession thereof to return such rolling
stock so interchanged) place such units upon such
storage tracks or other premises of the Lessee or any
of its affiliates as the Vendor reasonably may desig-
nate;

(b) if the Vendor shall so request, cause the
Equipment to be detached from each unit of rolling
stock to which it shall then be attached;

(c) cause such units to be stored on such tracks
or other premises without charge for insurance, rent or
storage until all such units of Equipment have been
sold, leased or otherwise disposed of by the Vendor;
and

(d) cause the same to be transported to any
reasonable place as directed by the Vendor.

During any storage period, the Trustee will, at its own cost
~and expense, insure, maintain and keep each such unit in

" good order and repair and permit the inspection of the
Equipment by the Vendor, the Vendor's representatives and
prospective purchasers and users. This agreement to deliver
the Equipment and furnish facilities as hereinbefore pro-
vided is of the essence of the agreement between the par-
ties, and the Trustee acknowledges that upon application to
any court of equity having competent jurisdiction the Vendor
shall be entitled to a decree requiring specific performance
hereof. The Trustee hereby expressly waives any and all
claims against the Vendor and its agent or agents for
damages of whatever nature in connection with any retaking

of any unit of Equipment in any commercially reasonable
manner. '

17.3. Vendor May Dispose of or Retain Equipment.
At any time during the continuance of a Declaration of
Default, the Vendor (after retaking possession of the
Equipment as provided in Section 17.1 hereof) may, at its
election, retain the Equipment in satisfaction of the entire
CSA Indebtedness and make such disposition thereof as the
Vendor shall deem fit. Written notice of the Vendor's
election to retain the Equipment shall be given to the
Trustee, the Owner and the Lessee by telegram or registered
mail, addressed as provided in Article 21 hereof, and to any
other persons to whom the law may require notice, within 30
days after such Declaration of Default. In the event that
the Vendor should elect to retain the Equipment and no
objection is made thereto within the 30~-day period described




in the second proviso below, all the Trustee's rights in the
Equipment shall thereupon terminate and all payments made by
the Trustee may be retained by the Vendor as compensation
for the use of the Equipment; provided, however, that if the
Trustee, before the expiration of the 30-day period
described in the proviso below, should pay or cause to be
paid to the Vendor the total unpaid balance of the CSA
Indebtedness, together with interest thereon accrued and
unpaid, including penalty interest, and all other payments
due under this Agreement, then in such event absolute right
to the possession of, title to and property in the Equipment
shall pass to and vest in the Trustee; provided further that
if the Trustee, the Lessee or any other persons notified
under the terms of this Section object in writing to the
Vendor within 30 days from the receipt of notice of the
Vendor's election to retain the Equipment, then the Vendor
may not so retain the Equipment, but shall sell, lease or
otherwise dispose of it or continue to hold it pending sale,
lease or other disposition as hereinafter provided or as may
otherwise be permitted by law. If the Vendor shall not have
given notice to retain as hereinabove provided or notice of
intention to dispose of the Equipment in any other manner,
it shall be deemed to have elected to sell the Equipment in
accordance with the provisions of this Article 17.

17.4. Vendor May Sell Equipment; Trustee's Right
of Redemption. Subject to the Lessee's rights of posses-
sion, use and assignment under §§ 4 and 15 of the Lease, at
any time during the continuance of a Declaration of Default,
the Vendor, with or without retaking possession thereof, at
its election and upon reasonable notice to the Trustee, the
Lessee and any other persons to whom the law may require
notice of the time and place, may sell the Equipment or one
or more of the units thereof free from any and all claims of
the Trustee, the Lessee or any other party claiming from,
through or under the Trustee or the Lessee, at law or in
equity, at public or private sale and with or without
advertisement as the Vendor may determirie; provided, how-
ever, that if, prior to such sale and prior to the making of
a contract for such sale, the Trustee should tender full
payment of the total unpaid balance of the CSA Indebtedness,
together with interest thereon accrued and unpaid and all
other payments due under this Agreement as well as expenses
of the Vendor in retaking possession of, removing, storing,
holding and preparing the Equipment for and otherwise
arranging for the sale and the Vendor's reasonable attor-
neys' fees, then upon receipt of such payment, expenses and
fees by the Vendor, absolute right to the possession of,
title to and property in the Equipment shall pass to and




"vest in the Trustee. The proceeds of such sale or other
disposition, less the reasonable attorneys' fees and any
other expenses incurred by the Vendor in retaking possession
of, removing, storing, holding, preparing for sale and
selling or otherwise disposing of the Equipment, shall be
credited on the amount due to the Vendor under the pro-
visions of this Agreement.

17.5. Sale of Equipment by Vendor. Any sale here
"under may be held or conducted at such place or places and

. at such time or times as the Vendor may specify, in one lot
or in separate lots and without the necessity of gathering
at the place of sale the property to be sold, and in general
in such manner as the Vendor may determine, so long as such
sale shall be in a commercially reasonable manner. The
Vendor, the Trustee, the Owner or the Lessee may bid for and
become the purchaser of the Equipment or any unit thereof so
offered for sale. The Trustee, the Owner and the Lessee
shall be given written notice of such sale not less than 10
‘days prior thereto, by telegram or registered mail addressed
as provided in Article 21 hereof. In addition, if such sale
shall be a private sale (which shall be deemed to mean only
a sale where an advertisement for bids has not been pub-
lished in a newspaper of general circulation or a sale where
less than 40 offerees have been solicited in writing to
submit bids), it shall be subject to the rights of the
Lessee, the Trustee and the Owner to purchase or provide a
purchaser, within 10 days after notice of the proposed sale
‘price, at the same price offered by the intending purchaser
or a better price. In the event that the Vendor shall be
the purchaser of the Equipment, it shall not be accountable
to the Trustee or the Lessee (except to the extent of
surplus money received as provided in Section 17.7 hereof)
and in payment of the purchase price therefor the Vendor
shall be entitled to have credited on account thereof all or
" any part of sums due to the Vendor hereunder.

) 17.6. .Effect of Remedies and Powers and Exercise
Thereof. Each and every power and remedy hereby specifi-
cally given to the Vendor shall be in addition to every
other power and remedy hereby specifically given or now or
hereafter existing at law or in equity not inconsistent
herewith, and each and every power and remedy may be exer-
cised from time to time and simultaneously and as often and
in such order as may be deemed expedient by the Vendor. All
such powers and remedies shall be cumulative and the exer-
cise of one shall not be deemed a waiver of the right to
exercise any other or others. No delay or omission of the
Vendor in the exercise of any such power or remedy and no




renewal or extension of any payments due hereunder shall
impair any such power or remedy or shall be construed to be
a waiver of any default or an acquiescence therein. Any
extension of time for payment hereunder or other indulgence
duly granted to the Trustee shall not otherwise alter or
affect the Vendor's rights or the Trustee's obligations
hereunder. The Vendor's acceptance of any payment after it
shall have become due hereunder shall not be deemed to alter
or affect the Trustee's obligations or the Vendor's rights
hereunder with respect to any subsequent payments or default
therein. ;

17.7. Deficiency or Surplus. If there shall
remain any amount due to the Vendor under the provisions of
this Agreement after applying all sums of money realized by
the Vendor under the remedies herein provided, the Trustee
shall, subject to the limitations of Section 4.8 hereof and
of Article 22 hereof, pay the amount of such deficiency to
the Vendor upon demand, together with interest thereon from
the date of such demand to the date of payment at the
Penalty Rate and, if the Trustee shall fail to pay such
deficiency, the Vendor may bring suit therefor and shall be
entitled to recover a judgment therefor against the Trustee,
provided that the satisfaction of any such judgment shall be
limited to the Trust Estate (as defined in the Trust Agree-~
ment), other than Excepted Payments (as defined in the Lease
Assignment). If there shall remain a surplus in the posses-
sion of the Vendor after applying as aforesaid all sums
realized by the Vendor, such surplus shall be paid forthwith
to the Trustee.

17.8. Expenses. Subject to the limitations of
Section 4.8 and Article 22 hereof, the Trustee will pay all
reasonable fees, costs and expenses, including attorneys'
fees, incurred by the Vendor in enforcing its remedies under
the terms of this Agreement. In the event that the Vendor
shall bring any suit to enforce any of its rights hereunder
-and shall be entitled to judgment, then in such suit the
Vendor may recover reasonable expenses, including reasonable
attorneys' fees, and the amount thereof shall be included in
such judgment.

17.9. Remedies Subject to Mandatory Legal
Requirements. The foregoing provisions of this Article 17
are subject in all respects to all mandatory legal require-
ments at the time in force and applicable thereto.




ARTICLE 18. APPLICABLE STATE LAWS

18.1. Conflict with State Laws. Any provision of
this Agreement prohibited by any applicable law of any
jurisdiction (which is not overridden by applicable Federal
law) shall be ineffective as to such jurisdiction without
modifying the remaining provisions of this Agreement. Where,
however, the conflicting provisions of any such applicable
law may be waived, they are hereby waived by the Trustee to
the full extent permitted by law, it being the intention of
the parties hereto that this Agreement shall be deemed to be
a conditional sale and enforced as such.

18.2. Waiver of Notices. Except as otherwise
provided in this Agreement, the Trustee, to the full extent
permitted by law, hereby waives all statutory or other legal
requirements for any notice of any kind, including notice of
intention to take possession of or to sell or lease the
.Equipment or any one or more units thereof, and any other
requirements as to the time, place and terms of the sale or
lease thereof, any other requirements with respect to the
enforcement of the Vendor's rights and any and all rights of
redemption.

ARTICLE 19. FILING

The Trustee will cause this Agreement, any assign-
ments hereof and any amendments or supplements hereto or
thereto to be filed with the Interstate Commerce Commission
pursuant to 49 U.S.C. § 11303 and deposited with the Regis-
trar General of Canada (notice of such deposit to be forth-
with given in The Canada Gazette) pursuant to Section 86 of
the Railway Act of Canada. The Trustee will further cause
all necessary filings and recordings, and, when required,
refilings and rerecordings of this Agreement, and any
assignments hereof, and the Lease Assignment and any amend-
ments or supplements hereto or thereto and/or appropriate
financing statements or continuation statements to be made,
and from time to time when required refiled and rerecorded,
in accordance with the applicable provisions of the Uniform
Commercial Code as in effect in the State of Connecticut
(and, if the Trustee changes its chief place of business to
a different state, in any such other state) and in any other
State of the United States of America or the District of
Columbia where filing is reasonably requested by the Vendor
for the purpose of proper protection, to the satisfaction of
counsel for the Vendor, of its security interest in the
Equipment and its rights under this Agreement or for the




purpose of carrying out the intention of this Agreement.

The Trustee will from time to time perform any other act and
will execute, acknowledge, deliver and file any and all

- further instruments required by law or reasonably requested
by the Vendor for the purpose of proper protection, to the
satisfaction of counsel for the Vendor, of its title to the
Equipment and its rights under this Agreement or for the
purpose of carrying out the intention of this Agreement; and
the Trustee will promptly furnish to the Vendor certificates
or other evidence of such filing satisfactory to the Vendor.

ARTICLE 20. HEADINGS; MODIFICATION OF AGREEMENT

All article and section headings are inserted for
convenience only and shall not affect any construction or
interpretation of this Agreement.

Except for the Participation Agreement and the
Exhibits thereto, this Agreement, including the Annexes
hereto, exclusively and completely states the rights of the
Builder, the Vendor and the Trustee with respect to the
Equipment and supersedes all other agreements, oral or
written, with respect to the Equipment. No variation or
modification of this Agreement and no waiver of any of its
provisions or conditions shall be wvalid unless in writing
and signed by duly authorized representatives of the Vendor
and the Trustee. Any reference herein to this Agreement or
any other agreement shall mean such agreement and all
amendments and supplements hereto or thereto then in effect.

ARTICLE 21. NOTICES

Any notice required or permitted hereunder shall
be deemed to have been received by the addressee on the date
of actual receipt (if such date is a business day, otherwise
on the next business day), if transmitted by mail, telex,

telecopy or similar transmission, or by hand, addressed as
follows:

{a) to the Builder, at its address set forth in
Item 1 of Annex A hereto;

(b) to the Trustee, at One Constitution Plaza,
Hartford, Connecticut 06115, attention of Corporate
Trust Department, with a copy to the Owner at its
address set forth in Article XIV of the Participation
Agreement;



(c) to the Owner, at its address set forth in
Article XIV of the Participation Agreement;

(d) to the Lessee, at 131 West Lafayette Boule-
vard, Detroit, Michigan 48226, Attention of Director of
Finance with a copy of the Guarantor at its address set
forth - in Article XIV of the Participation Agreement;

(e) to the Agent, at 135 South LaSalle Street,
Chicago, Illinois 60690, Attention of Corporate Trust
Department;

(f) to any assignee of the Vendor or of the
Trustee, at such address as may have been furnished in
writing to the Trustee, or the Vendor, as the case may
be, by such assignee;

or at such other address as may have been furnished in
writing by such party to the other parties to this Agree-
ment.

ARTICLE. 22. IMMUNITIES;
SATISFACTION OF UNDERTAKINGS

22.1. Satisfaction of Certain Covenants. The
obligations of the Trustee under Sections 7.1, 7.2, 17.2,
17.7 and 17.8 and under Articles 6, 8, 9, 10, 11, 13 (except
as set forth in Section 13.3 therecf), 14 and 19 hereof and
any and all such obligations at any time arising thereunder
shall be deemed satisfied in full in all respects by the
Lessee's execution and delivery of the Lease. The Trustee
shall not have any responsibility to the Agent, the Vendor
or any other party or person for the Lessee's failure to
perform such obligations; but if the same shall not be
performed by Lessee as provided in the Lease, they shall
constitute the basis for an event of default hereunder
pursuant to Article 16.1(a) or (b) hereof, as the case may
be. No waiver or amendment of the Lessee's undertakings
under the Lease (other than with respect to Excepted Pay-
ments) shall be effective unless joined in by the Vendor;
provided, however, that the Vendor shall consent to any
agreement in writing between the Lessee and the Trustee
increasing the rentals or casualty values payable pursuant
to § 3 or § 7 of the Lease, such consent to be given by the
Vendor within 30 days of delivery of a copy of such agree-
ment to the Vendor.

22.2. No Personal Liability of Trustee. Each and
all of the representations, warranties, covenants and




agreements herein made on the part of the financial institu-
tion acting as Trustee hereunder are made and intended not
as personal representations, warranties, covenants and
agreements by said institution or for the purpose or with
the intention of binding said institution persconally but are
made and intended for the purpose of binding only the Trust
Estate (as such term is used in the Trust Agreement) other
than Excepted Payments and this Agreement is executed and
delivered by said institution solely in the exercise of the
powers expressly conferred upon said institution as trustee
under the Trust Agreement; and no personal liability or
personal responsibility is assumed by or shall at any time
be asserted or enforceable against said institution (except
as provided in Section 13.3 hereof) on account of any
representation, warranty, covenant or agreement herein of
the Trustee (except as aforesaid or in the case of gross
negligence or wilful misconduct of the Trustee), either
expressed or implied, all such personal liability, if any,
being expressly waived and released by the Vendor and by all
persons claiming by, through or under the Vendor; provided,
however, that tHe Vendor or any person claiming by, through
or under the Vendor waliinyg c¢laim hereunder may look to said
Trust Estate other than Excepted Payments for satisfaction
of the same. Nothing contained in this Section 22.2 shall
limit, restrict or impair the rights of the Vendor to take
all actions to enforce the rights and remedies provided for
herein and to bring suit and obtain a judgment against the
Trustee (provided that the Trustee either in its fiduciary
or individual capacity shall have no personal liability on
any such judgment and the satisfaction thereof shall be
limited to the Trust Estate other than Excepted Payments) or
to foreclose the lien and security interest created by this
Agreement or otherwise realize upon the Trust Estate other
than Excepted Payments, including the right to proceed
against the Equipment or the Lessee under the Lease.

22.3. No Amendment to Trust Agreement. The
Trustee agrees not to enter into any supplement or amendment
of the Trust Agreement except as provided in Section 8.01
thereof as in effect on the date of execution and delivery
hereof. -

22.3. Payments to the Owner or Trustee. - If
(a) the Trust Estate becomes a debtor subject to the reorga-
nization provisions of the Bankruptcy Reform Act of 1978 or
any successor provision, (b) pursuant to such reorganization
provisions the Owner or Trustee is required, by reason of
the Owner or Trustee being held to have recourse liability
to the debtor or the trustee of the debtor directly or




indirectly, to make payment on account of any amount payable
as principal or interest on the CSA Indebtedness, and

(c) any such holder of CSA Indebtedness actually receives
any Excess Amount which reflects any payment by the Owner or
Trustee on account of (b) above, then such holder shall
promptly refund to the Owner such Excess Amount. For
purposes of this paragraph 22.3 "Excess Amount" means the
amount by which such payment exceeds the amount which would
have been received by such holder if the Owner or Trustee
had not become subject to the recourse liability referred to
in (b) above. It is the intention of the parties hereto
that neither the Owner nor the Trustee shall have any
recourse liability in respect of the CSA Indebtedness.

ARTICLE 23. GOVERNING LAW

This Agreement shall be governed by and construed
in accordance with the laws of the State of Connecticut;
provided, however, that the parties shall be entitled to all
rights conferred by 49 U.S.C. § 11303, such additional
rights, if any, arising out of the filing hereof and of any
. assignment hereof as shall be conferred by the laws of the
several jurisdictions in which this Agreement or any assign-
ment hereof may be filed or in which any unit of Egquipment
shall be located and such rights, if any, arising out of the
marking of Equipment.

ARTICLE 24. EXECUTION

This Agreement may be executed in any number of
counterparts, each of which shall be deemed to be an origi-
nal and all of which together shall constitute a single
instrument. Although for convenience this Agreement is




dated as of the date first above written, the actual dates
of execution hereof by the parties hereto are the dates
stated in the acknowledgments hereto annexed.

IN WITNESS WHEREOF, the parties hereto have caused
this instrument to be executed by duly authorized officers
as of the date first above written. -

[Corporate Seai]

Attest:

Secretary

[Seall]

Attest:

Authorized Officer

s

~ S

PORTEC

, IyC., oL
> M B

Senior Vice President

THE CONNECTICUT BANK AND TRUST
COMPANY, NATIONAL ASSOCIATION,
as Trustee as aforesaid,

by

Authorized Officer



e

— -

o : CS;QKWTWM&A

STATE OF ILLINOIS, )

) ss.:
COUNTY OF DUPAGE, )

On this &T™" day of Taneh 1985, before me per-

sonally appeared S A Wiash , to
me personally known, who, being by me duly sworn, says that
. he is S, Yui Freodentc of

~*PORTEC INC., a Delaware corporatlon, that one of
' Mthe seals afflxed to the foregoing instrument is the corpo-

ﬂrate seal of said Corporation, that said instrument was
s; gned and sealed on behalf of said Corporation by authority
of* its Board of Directors and he acknowledged that the

~eéxecution of the foregoing instrument was the free act and

deed of said Corporation.

Notaryy Public
[Notarial Seall :

. My. Coulilzzion expires o @_ ﬂ) QR '

STATE OF CONNECTICUT, )

) ss.:
COUNTY OF HARTFORD, )

On this day of 1985, before me person-
ally appeared , to
me personally known, who, being by me duly sworn, says that
he is an Authorized Officer of THE CONNECTICUT BANK AND
TRUST COMPANY, NATIONAL ASSOCIATION, a national banking
association, that one of the seals affixed to the foregoing
instrument is the seal of said national banking association,
that said instrument was signed and sealed on behalf of said
national banking association by authority of its Board of
Directors and he acknowledged that the execution of the
foregoing instrument was the free act and deed of said
national banking association.

Notary Public
[Notarial Seal]

My Commission expires




SCHEDULE I
ALLOCATION SCHEDULE OF EACH
$1,000,000 of 12-3/4% CSA INDEBTEDNESS

Payment Debt : Interest Principal Ending
Date Service Payment Payment Principal
7/2/85 * * _ 0.00 $1,000,000.00
1/2/86 97,879.27 63,750.00 34,129.27 965,870.73
7/2/86 97,879.27 61,574.26 36,305.01 929,565.72
1/2/87 97,879.27 59,259.81 38,619.46 890,946.26
7/2/87 97,879.27 56,797.82 41,081.45 849,864.82
1/2/88 97,879.27 54,178.88 43,700.39 806,164.43
7/2/88 97,879.27 51,392.98 46,486.29 759,678.14
1/2/89 97,879.27 48,429.48 49,449.79 710,228.35
7/2/89 97,879.27 45,277.06 52,602.21 657,626.14
1/2/90 97,879.27 41,923.67 55,955.60 601,670.54
7/2/90 97,879.27 38,356.50 59,522.77 542,147.76
1/2/91 97,405.60 34,561.92 62,843.68 479,304.09
7/2/91 66,389.51 30,555.64 35,833.87  443,470,21
1/2/92 70,012.39 28,271.23 41,741.16 401,729.05
7/2/92 61,355.12 25,610.23 35,744.89 365,984.15
1/2/93 67,498.99 23,331.49 44,167.50 321,816.65
7/2/93 58,554.04 20,515.81 38,038.23 283,778.42
1/2/94 84,553.70 18,090.87 66,462.83 217,315.60
7/2/94 1 97,879.34 13,853.87 84,025.47 133,2%90.13
1/2/95 97,879.34 8,497.25 89,382.09 43,908.03
7/2/95 46,707.17 2,799.14 43,908.03 0.00
$1,727,027.90 $727,027.90 $1,000,000.00

* Interest only will be paid on this date to the extent accrued.



ANNEX A
TO
CONDITIONAL SALE AGREEMENT

Information Relating to Building of Equipment

Item 1:

Item 2:

Item 3:

Portec, Inc. (Railcar Division), a Delaware
corporation, 1800 Century Boulevard (Suite 680),
Atlanta, Georgia 30345, with copy to Secretary,
Portec, Inc., 300 Windsor Drive, 0Oak Brook,
Illinois 60521. '

The Equipment shall be settled for in Groups of
units, each Group consists of units delivered to
and accepted by the Trustee during such period as
the parties hereto shall agree.

The Builder warrants that its units of the Equip-
ment have been built in accordance with the
Specifications and with the other requirements,
specifications and standards set forth or referred
to in Article 2 of the CSA to which this Annex A
is attached (hereinafter called this Agreement)
and warrants that its Equipment is free from
defects in material (except as to specialties
incorporated therein which were specified or
supplied by the Lessee and not manufactured by the
Builder) and workmanship under normal use and
service; the Builder's obligation under this
paragraph being limited to making good at its
plant (or at the option of the Builder at a place
designated by the Builder and agreed upon by the
Trustee or the Lessee) any part or parts of any
unit which shall be returned to the Builder within
one year after the delivery of such unit, or as to
which written notice of such defect has been given
by the Trustee or the Lessee to the Builder within
one year after delivery of such unit and which
part or parts are returned within 90 days after
such notice to the Builder, provided that the
Builder's examination shall disclose to its
reasonable satisfaction such part or parts to have
been thus defective. THIS WARRANTY IS EXPRESSLY
IN LIEU OF ALL OTHER WARRANTIES, EXPRESSED OF
IMPLIED, INCLUDING ANY IMPLIED WARRANTY OR MER-
CHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE,
AND OF ALL OTHER OBLIGATIONS OR LIABILITIES ON THE




Item 4:

PART OF THE BUILDER, EXCEPT FOR ITS OBLIGATIONS
UNDER ARTICLES 2, 3, 4 and 13 OF THIS AGREEMENT.
The Builder neither assumes nor authorizes any
person to assume for it any other liability in
connection with the construction and delivery of
the Equipment, except as aforesaid. THE BUILDER
SHALL NOT BE LIABLE FOR ANY INDIRECT OR CONSEQUEN=-
TIAL DAMAGES OF WHATEVER NATURE.

The Builder agrees that the Trustee or the Lessee
as well as the Builder may to the extent permitted
by law take and prosecute claims against vendors
of specialties purchased by the Builder for
incorporation in the Equipment and not warranted
hereunder for the breach of any warranty by the

vendors with respect to such specialties. The

Builder and the Trustee and the Lessee, as a
condition of its being a third party beneficiary
hereof, each agree to notify the others prior to
the assertion of any claim by them against any
such vendors of specialties. If the Builder
determines that it has no interest in any such
claim asserted by the Trustee, the Builder agrees
to assign to the Trustee, solely for the purpose
of making and prosecuting any such claim, all of
the rights which the Builder has against such
vendor for the breach of warranty or other repre-
sentation respecting the Egquipment.

The Builder further agrees that neither the
inspection as provided in Article 3 of this
Agreement, nor any examination or acceptance of
any units of the Equipment as provided in said
Article 3, shall be deemed a waiver or modifica-
tion by either the Trustee or the Lessee or any of
their rights under this Item 3.

It is further understood and agreed that the word
"design(s)" as used herein and in Item 4 hereof
and the word "specialties" as used herein shall be
deemed to include articles, materials, systems,
formulae and processes.

Except in case of designs, processes or combina-
tions specified by the Lessee and not developed or
purported to be developed by the Builder, and
articles and materials specified by the Lessee and
not manufactured by the Builder, the Builder
agrees to indemnify, protect and hold harmless the



Lessee, the Trustee, the Agent and the Owner, from
and against any and all liability, claims,
demands, costs, charges and expenses, including
royalty payments and reasonable attorney's fees,
in any manner imposed upon or accruing against the
Lessee, the Trustee, the Agent or the Owner
because of the use in or about the construction or
operation of the Equipment, or any unit thereof,
of any design, process, combination, article or
material infringing or claimed to infr